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City of Merced 

Notice of Preparation of a Draft Environmental Impact Report 

Date: July 9, 2018

Project Title: 

To: 

Lead Agency: 

Contact: 

City of Merced Sewer Master Plan Update 

Responsible Agencies, Organizations, and Interested Parties 

City of Merced 
678 W 18th St 
Merced, CA 95340  
(209) 385-6800

Ken Elwin, PE, Public Works Director, City of Merced 

INTRODUCTION 

The City of Merced (City) will prepare an Environmental Impact Report (EIR) that addresses the potential impacts of 
implementing the proposed Updated Wastewater Collection System (WCS) Master Plan (Master Plan or proposed 
Project) to address key wastewater infrastructure needs within the City. Your input is requested in the form of written 
comments regarding the scope of the EIR including potential environmental impacts and alternatives to be 
considered.  

The EIR is being prepared in compliance with the California Environmental Quality Act (CEQA). Under CEQA, upon 
deciding to prepare and EIR, the City, as lead agency, must issue a Notice of Preparation (NOP) to inform trustee 
agencies, the public, and responsible agencies of the decision. Accordingly, the purpose of this NOP is to provide 
information describing the Master Plan including associated potential environmental effects to those in the public who 
may wish to comment regarding the scope and content of the information to be included in the EIR. Agencies should 
comment on such information as is related to their statutory responsibilities in connection with the Master Plan.  

The EIR will provide an evaluation of potential environmental impacts associated with implementation of the Master 
Plan at a project- and program-level where appropriate. The Master Plan location, description, and environmental 
resource areas that may be affected by development of the Master Plan are described below. The EIR will evaluate 
potentially significant environmental impacts of the Master Plan, on both a direct and indirect, and cumulative basis; 
identify mitigation measures that may be feasible to lessen or avoid such impacts; and identify alternatives that may 
lessen one or more potentially significant impact to the Master Plan.  

PROJECT LOCATION/SETTING 

Figure 1, Project Vicinity, shows the setting of the proposed Project area in the Merced County region. The proposed 
Project is located entirely within the boundaries shown in the City's Merced Vision 2030 General Plan, including the 
University of California at Merced (UC Merced) campus and additional community planning areas (Figure 2). This 
area includes the area within existing City limits, as well as the authorized sphere-of-influence (SOI) for the City, as 
recognized by the Merced County Local Agency Formation Commission (LAFCo).  
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PROJECT DESCRIPTION 

Development of the WCS Master Plan has been an iterative process from 2002 to 2017 to evaluate and assess 
function, expansion, and replacement of the wastewater collection system within the City to accommodate existing 
and future development. Wastewater generated within the City is collected in a series of pipelines which the City 
owns, operates, and maintains. The system includes over 400 miles of gravity sewers which collect wastewater from 
a majority of residential users, as well as, commercial users, industrial users, and public uses.  

The current Master Plan identifies potential capacity constraints within the existing sewer system, assesses the future 
demand for these services, and develops recommendations for short- and long-term Capital Improvement Projects 
(CIP) to address the identified issues needed to serve the anticipated future capacity. During preparation of the 
Master Plan the City attempted to minimize impacts to the four natural streams that flow through the City: Fahrens 
Creek, Black Rascal Creek, Cottonwood Creek and Bear Creek, while working to maximize gravity flow of the sewer 
system to reduce energy and pump station costs.  

This most recent draft Master Plan, released in December 2017, incorporated elements from other planning 
documents that have been developed, including the Merced Vision 2030 General Plan and the University of California 
(UC) Merced 2020 Project Addendum Long Range Development EIS/EIR. These planning documents, combined with 
the Master Plan, have led to the identification of Alternative Plan A as the preferred alternative to address the long-
range sewer system planning needs for the City.  

PROJECT ELEMENTS 

The purpose of the Master Plan is to: 

1. Update land use and wastewater flows accommodating the Merced Vision 2030 General Plan;

2. Assess the available capacity of the City’s major sewers;

3. Determine the best means to sewer the build-out of the Merced Vision 2030 General Plan SUDP;

4. Develop an interim service plan and CIP for City growth; and

5. Establish a sewer repair and replacement program.
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ENVIRONMENTAL EFFECTS AND SCOPE OF THE EIR 

The EIR will analyze potentially significant impacts that result from construction and operation of the Master Plan. 
Pursuant to section 15063(a) of the CEQA Guidelines, the EIR will evaluate the full range of environmental issues 
contemplated for consideration under CEQA statute and the CEQA Guidelines including:  

• Aesthetics and Visual Resources
• Agriculture and Forestry Resources
• Air Quality and Greenhouse Gases
• Biological Resources
• Cultural and Tribal Resources
• Energy Resources
• Geology, Soils, and Mineral Resources
• Hazards, Hazardous Materials, and Wildfires

• Hydrology and Water Quality
• Land Use and Planning
• Noise
• Population and Housing
• Public Services and Utilities
• Recreation
• Transportation and Traffic

Potential environmental impacts associated with implementation of the Master Plan are anticipated to be analyzed at 
project-level where feasible and a program-level for all other considerations. Preliminary screenings indicate that any 
potential adverse effects can be avoided, redesigned, minimized and/or mitigated through the development of 
alternatives or adoption of appropriate mitigation measures. The EIR will consider a range of potential temporary 
construction-period impacts, permanent impacts, and cumulative impacts.  

SUBMITTING COMMENTS 

Comments and suggestions as to the appropriate scope of analysis in the EIR are invited from all interested parties. 
Written comments or questions concerning the EIR for the WCS Master Plan should be directed to the City’s public 
works director at the following address by 5:00 PM on August 7th, 2018.

Ken Elwin, PE, City of Merced Public Works Director 
678 W 18th Street 

Merced, CA 95340  
E-mail: elwink@cityofmerced.org 

All comments should please include the name, email address, phone number, and mailing address of the contact 
person submitting the written response. In the event no response or request for additional time is received by any 
responsible agency or trustee agency by the end of the review period on August 7th, 2018, the City may presume
that the responsible agency or trustee agency has no response.  

SCOPING MEETING 

A public scoping meeting will be held to receive comments on environmental issues that should be addressed in the 
Draft EIR as well as the range of practicable alternatives to be evaluated in the Draft EIR. The address, date, and 
time of this meeting are as follows: 

Date: Tuesday, July 24, 2018
Time: 5:30 –7:30 pm

Place: Merced Civic Center, Sam Pipes Room   
678 W. 18th Street 
Merced, CA 39540 
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Law Offices of 

Richard L. Harriman 
1078 Via Verona Drive 

Chico, California 95973-1031 
Telephone: (530) 343-1386 

Email: harrimanlaw1@sbcglobal.net 
       

August 6, 2018 
 

VIA EMAIL TRANSMISSION  
[elwink@cityofmerced.org]] 
 
Ken Elwin, PE, 
Public Works Director 
City of Merced 
678 W. 18th Street. 
Merced, CA 95340 
 
 Re: Merced Wastewater Collection System Master Plan (MWCSMP) 
  Comments re Notice of Preparation for Environmental Impact Report 
  Request for Notice of All Public Notices re Availability of Public 
  Environmental Review Documents and Meetings, Hearings, and Workshops 
 
Dear Mr. Elwin: 
 
 As you were informed previously at the Scoping Meeting for the above-referenced 
Program and Project held on July 24, 2018, I am a property owner in the City of Merced and also 
represent the Merced Citizens for Responsible Planning (MCRP) and the San Joaquin Valley 
Environmental Defense Center (SJVEDC), regarding this matter. 
 
 After having carefully reviewed the Notice of Preparation (NOP) for the above-
referenced Program and Project Environmental Impact Report (EIR), I am submitting the 
following objections to and comments regarding the NOP for the above-referenced EIR. 
 

1. I incorporate by reference herein all of the oral objections and comments made by   
attorney Michael Claiborne and the undersigned at the Scoping Meeting held on      
July 24, 2018. 
 

2. The project description for the program and project is inadequate, due to the fact the 
proposed program and project fails to provide a stable, complete, finite, and accurate 
description of the “whole of the project” because the NOP fails to include the 
expansion of the City’s Waste Water Treatment Facility at Gurr Road, which will the 
proposed project is designed and will be constructed to serve. 
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3. Based on the previous comment, the Notice of Preparation is defective and fails to 
provide the public and stakeholders with adequate notice of what the true and 
accurate “whole of the project” will be.  Therefore, the NOP should be corrected, re-
circulated to the trustee and affected federal, state, and local agencies, and published 
as required by law; and the Scoping Meeting should be re-noticed and conducted, 
after the project description has corrected to remedy the improper segmentation of the 
whole project, due to the “piece-mealing” of the program and project by the lead 
agency, so that the City property owners, taxpayers, and rate-payers will be properly 
informed of the true scope of the whole program./project and cost of the whole 
program/project. 

 
4. The Project Alternatives need to be revised and expanded to disclose, analyze, and 

consider the use of de-centralized tertiary treated wastewater facilities that can be 
specially planned, designed, and engineered to be constructed and served new growth 
as it occurs, rather than incurring the exorbitant costs of the construction and debt 
service for growth that may not occur or be necessary.  [See article attached to 
December 18, 2017 letter to the City Council, regarding the City’s Urban Water 
Management Plan, enclosed herewith and incorporated herein.]   

 
5. The 2017 UWMP is flawed and invalid, based on the reasons set forth in Comment 

No. 4 hereinabove, which needs to be disclosed, analyzed and considered in the 
program/project EIR. 

 
6. The City’s proposed use of surface water supplied by the Merced Irrigation District 

(MID) from the Merced River raises significant environmental effects and other legal 
issues that need to be disclosed, analyzed, and considered in the EIR for this 
program/project.   

 
7. The EIR needs to disclose, analyze, and consider the common law Public Trust 

Doctrine’s applicability to the City’s proposed use of in-stream surface water in 
conjunction with the groundwater supply that has been historically relied upon by the 
City for its Municipal and Industrial (“M&I”) water supplies. Specifically, the EIR 
must disclose, analyze, and consider the legal and other design and construction 
issues raised by the use of water impressed with the “Public Trust” for its M&I 
purposes, in conjunction with the California Water Code mandate to recycle and re-
use its treated urban effluent within its jurisdiction.   [See CWC sections 13350 et 
seq.]    

 
8. The Urban Water Management adopted by the lead agency on December 18, 2017 is 

defective and valid due to the failure of the City to include and analyze recycling and 
re-use of treated urban water effluent within is jurisdiction.  [See Commentator’s 
letter of December 18, 2017 to the City Council, attached hereto and incorporated 
herein by reference.]  

 
9.  The EIR needs to disclose, analyze, and consider in the Environmental Background 

and Environmental Setting section the recently announced policy and decision to 
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reduce the diversion of surface water from the Merced River and other tributaries of 
the San Joaquin River by 40-60%, due to fact that the City’s 2017 UWMP plan states 
the lead agency’s policy and decision to depend on a conjunctive use system.  
Specifically, the City has stated in its UWMP that it will use surface water diverted 
by the MID for its agricultural water supply to mix with existing groundwater 
supplies for the City’s M&I uses.  This foundational assumption included in the 
City’s 2017 UWMP is no longer valid and cannot be relied upon in the EIR for the 
proposed program/project. 

 
10. The EIR needs to disclose, analyze, and consider the local Groundwater 

Sustainability Agency’s  (GSA’s) groundwater management plan, which has not yet 
been completed or adopted.  Until the local GSA’s groundwater management plan has 
been completed and adopted, the  lead agency’s lack of a final plan must be disclosed, 
analyzed, and considered, and the City will need to provide current updated accurate 
groundwater facts, data, and information about the reliability and sustainability of 
both the surface water supply that may be banked in the City’s groundwater basin and 
the existing supply of groundwater that the City plans to utilize to provide potable 
water for the City’s M&I supplies identified in the 2017 UWMP.  These facts, data, 
and information will need to be analyzed and considered in both the Environmental 
Background/Setting sections and the Project Alternatives section of the EIR. 

 
11. The EIR needs to include full disclosure, analysis, and consideration of the direct and 

indirect impacts on the City’s proposed surface and groundwater supplies from 
“Global Warning.” The NOP refers to “Greenhouse Gases;” but this term should 
include facts, data, and information regarding “Global Climatic Disruption,” as 
described by Dr. John Holdren (former Assistant to the President on Science and 
Technology and Harvard Professor of Environmental Policy)  in Thomas L. 
Friedman’s 2008 book, “Hot, Flat, and Crowded,” at page 134.  This subject matter 
must be addressed in the Environmental Background, Air Resources, Biological 
Resources, Hydrological Resources and Project Alternatives. These sections must 
include disclosure, analysis, and consideration of the substantial probability of 
significant reduction in the amount of annual snowfall and spring runoff from the 
Sierra Nevada in the Merced River, which is purported to be the surface water source 
of the City’s M&I water supplies and of the recharge for agricultural, municipal, and 
industrial use.   
 

12.  The EIR must analyze and consider Environmental Justice issues, with respect to 
how the proposed program/project will impact the lower income communities and 
communities of color in the City of Merced regarding the issues raised at the Scoping 
Meeting by Michael Claiborne, attorney for the Leadership Counsel for Justice and 
Accountability, concerning adverse impacts on affordable housing and other quality 
of life issues that disproportionally impact the African-American, Hmong, Latino, 
and lower income communities in the City.  In addition, the issue of consistency with 
the City General Plan, which the City must update to include an Environmental 
Justice Element by the end of 2018, must be disclosed, analyzed, and considered, 
pursuant to Government Code sections 65040.12 and 65302(h). 



4 
 

 
13. The issues of General Plan consistency with the program/project, as a whole, must be 

disclosed, analyzed, and considered in the EIR.  These issues have been raised 
numerous times in the stakeholders’ meetings, public meetings before the City 
Council, the public hearings regarding this program/project, and the UWMP matter, 
at which City Staff and the City’s consultants from STANTEC have been present. It 
is the position of this Commentator that the City will need to amend the City General 
Plan as part of the process and actions taken by the City Council to proceed with the 
proposed program/project, both as described and as a whole.  Therefore, this 
Commentator has raised and is raising, again, this issue as one which must be 
properly addressed in the Draft EIR and the EIR process that has been commenced. 
The amendment of the City General Plan policies, goals, objectives, and its 
implementation action plan should have been included in the NOP and notice to the 
public of the Scoping Meeting; and this defect in the NOP and the Notice to the 
Public is raised herein and is not waived. 
 

14. As was raised in the Scoping Meeting by Mr. Claiborne and me, there is a substantial 
probability that the proposed program/project will have a significant impact on the 
physical environment of the minority communities who reside in Merced, as caused 
by short-term, intermediate term, and long-term construction activities and by the 
physical urban blight that will be caused by the development and construction of the 
proposed program/project. Moreover, the failure to provide and include the costs of 
the construction of the expansion of the Gurr Road WWTF caused by this 
program/project and the long-term servicing of the debt from the program/project as a 
whole in the NOP constitutes a major defect in the notice to the public of the 
proposed program/project as a whole.  This procedural defect should be  remedied 
immediately by the revision and correction of the notice of the NOP and the Scoping 
Meeting, because this issue is not waived and will infect the entire environmental 
review process, if not addressed forthwith.   
 

15. With regard to the issue of impacts caused by urban blight to the physical 
environment by the proposed program/project, the City’s consultants must disclose, 
analyze, and consider the potentially significant effects on the existing urban 
environment in the EIR and should include an economic study of such potential 
environmental effects in the EIR.  This study should also include an analysis of the 
potentially significant financial impacts on property owners and rate-payers of the 
substantial increase in debt service and operating expenses generated by and 
associated with the development of the program/project as a whole.  If the economic 
and financial impacts of the program/project are not addressed, the City could face 
another financial disaster similar to the recent recession (e.g., the Bellevue Ranch 
infrastructure bond default by property owners and developers), due the failure of the 
lead agency to identify, disclose, analyze, and consider the potentially significant 
impacts of the overly aggressive expansion of the City’s sewer collection system 
infrastructure and the WWTF on Gurr Road, in violation of the City’s current General 
Plan policies, goals, objectives, and implementation action plan. 
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Thank you for the opportunity to comment on the NOP for this program/project EIR.  
Please note the procedural objections set forth herein and the undersigned’s request for timely 
written notice by email and U.S. Mail of all future environmental review and planning 
documents and all public stakeholders’ meetings, workshops, Planning Commission and City 
Council meetings and hearings concerning this matter, including Agenda items regarding the 
revision and/or amendment of the program/project description and/or Notice of Preparation and 
re-scheduling of another Scoping Meeting for the revised project description and Notice of 
Preparation. 

 
      Respectfully submitted, 
 
      /s/ Richard L. Harriman  
      RICHARD L. HARRIMAN 
      Attorney for MCRP and the  

San Joaquin Valley 
      Environmental Defense Center 
 
 
Encl.: December 18, 2017 Letter re 2017 UWMP w/ enclosures 
 
 
cc:   Ken Alex, Director, OP&R 
        California Department of Water Resources 
        Central Valley Regional Water Quality Control Board 
        Merced Sun Star 
        Clients 
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Law Offices of 

Richard L. Harriman 
1078 Via Verona Drive 

Chico, California 95973-1031 
Telephone: (530) 343-1386 

Email: harrimanlaw1@sbcglobal.net 
       

December 18, 2017 
 

VIA EMAIL TRANSMISSION  
[cityclerk@cityofmerced.org] 
 
Michael Murphy, Mayor 
Merced City Council 
678 W. 18th Street, 1st Fl. 
Merced, CA 95340 
 
 Re: City of Merced Amended 2015 Urban Water Management Plan (UWMP) 
  Item J.3 on Council Consent Agenda for December 18, 2017 
  Comments and Objections re Final Amended 2015 UWMP 
  Hearing Date: December 18, 2017; 6:00 p.m. 
  Request to Pull Matter from Consent Agenda and Discuss 
 
Honorable Mayor Murphy and City Council Members: 
 
 As you have been previously informed, I am a property owner in the City of Merced and 
also represent the Merced Citizens for Responsible Planning (MCRP) and the San Joaquin 
Valley Environmental Defense Center.  . 
 
 The purpose of this letter is to request that you pull the above-referenced item from your 
Consent Calendar, in order to discuss and deliberate in open session the approval of the proposed 
final Amended City of Merced 2015 Urban Water Management Plan, which is required to have 
been approved no later than July 1, 2016. 
 
 After having carefully reviewed the above-referenced document, I am submitting the 
following comments and objections to the final Amended 2015 UWMP. 
 

1. P. 6-7, line 2:  The plan mistakenly refers to “sewer drought conditions,” which 
should be corrected to read “severe drought conditions.” (emphasis added) 

 
2. The final Amended 2015 UWMP states, at p. 6-10: 
 

 
 

CWC §10633 
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The plan shall provide, to the extent available, information on recycled water and its potential 
for use as a water source in the service area of the urban water supplier. The preparation of 
the plan shall be coordinated with local water, wastewater, groundwater, and planning agencies 
that operate within the supplier’s service area 
 
All of the City’s wastewater is treated at the Wastewater Treatment Facility (WWTF). 
Currently, the City’s recycled water program is in its early stages and is used within the 
Public Works Collections Department. The City does not have the infrastructure to convey 
large quantities of recycled water to customers within the service Area. Any recycled water 
not used by the Public Works Department is used for Agricultural irrigation and environmental 
purposes. According to the 2016 Draft Sewer Master Plan, the City’s wastewater generation was 
85 gallons.” (emphasis added) 
 
 As will be discussed in greater detail below, the primary defect in the Amended 2015 
UWMP is that it does not comply with the mandatory statutory requirement that the UWMP 
discuss and analyze the potential for use of recycled water as a water source in the service area of 
the City of Merced and the alternatives which would achieve this statutory goal.   
 

The amended UWMP concedes that the City’s recycled water program is in its early 
stages and that the City does not have the infrastructure to convey large quantities of recycled 
water to customers within the service area. [see quoted portion above]  The reason for this lack 
of progress in the development of the use of recycled water in the City is that it has not chosen to 
analyze or include consideration of the use of recycled water in the City’s service area.  The 
evidence for this statement is contained in the 2016 Draft Sewer Master Plan, which fails to 
include a plan for the development of infrastructure for a sewer water recycling plant in north 
Merced, where a majority of development is occurring and will continue to occur, due to the 
location of the University of California campus, nor has the City has chosen not to analyze or 
consider the alternative of de-centralized tertiary treatment facilities to be constructed on the site 
of, or in close proximity to, new developments as they occur. 

 
In addition, there is no analysis or consideration in the Amended UWMP of the 

cumulative financial impacts to the City of Merced and to its residents from the costs of the 
infrastructure necessary to treat the surface water proposed by the City, the new trunk line 
system necessary to transport the untreated effluent to the existing Waste Water Treatment 
Facility (WWTF) located 10-12 miles from new development in north Merced, of the expansion 
of the WWTF, nor of the cost of a separate trunk line to return the treated effluent to the location 
of new development for re-use, as required by California Water Code (CWC) section 13350 et 
seq. (re-use of treated recycled urban effluent in the service area of the source of the untreated 
urban effluent).  

 
Despite the fact that the City has been working on the Draft Sewer Master Plan since 

2007 and on the 2015 UWMP for over almost four years, there is still no evidence in the 
amended 2015 UWMP that the City intends to comply with either CWC sections 10633 or 
13350.  It should also be noted that, in Fig. 3.4 at p. 3-9, the population of the City will be 
105,000 in 2020 and approximately 145,000 in 2035, according to the 2035 Merced General Plan 
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Update.  Thus, the longer the City postpones its compliance with CWC sections 10633 and 
13350, the more costly in will be for the City and its ratepayers to treat and transport potable and 
recycled water for re-use in the City’s service area. 

 
Therefore, the City should address, analyze, and consider the potential for the use of 

recycled water now---as mandated by CWC sections 10633 and 13350 et seq.  
 

 
3. Section 6.4.3.2, at p. 6-18,  of the amended UWMP states: 

 
“CWC §10633 
(f) (Describe the) actions, including financial incentives, which may be taken to encourage the 
use of recycled water, and the projected results of these actions in terms of acre-feet of recycled 
water used per year. 
CWC § 10633 
(g) (Provide a) plan for optimizing the use of recycled water in the supplier’s service area, 
including actions to facilitate the installation of dual distribution systems, to promote 
recirculating uses, to facilitate the increased use of treated wastewater that meets recycled 
water standards, and to overcome any obstacles to achieving that increased use. (emphasis 
added) 
 
The City supports use of reclaimed water in the service area where economically feasible, 
though there are no current plans to do so. The City however, has taken steps to promote and 
expand the use of reclaimed water and promote awareness among City stakeholders. The 
majority of the potential use of recycled water consists of agricultural demands and minimal 
application is planned for urban reuse. The City does not provide or maintain incentives to 
use reclaimed water.” (emphasis added) 
 
 The foregoing quotation from the Amended UWMP further demonstrates, again, the 
City’s lack of compliance with CWC section 10633.  Here, the City blatantly disregards the 
mandatory statutory language in subsection (g) above to “Provide a plan” for the express 
purposes of “for optimizing the use of recycled water in the supplier’s service area, including 
actions to facilitate the installation of dual distribution systems, to promote recirculating uses, to 
facilitate the increased use of treated wastewater that meets recycled water standards, and to 
overcome any obstacles to achieving that increased use.”   
 
 In this context, it is particularly instructive to refer to Tables 6-7 and 6-8, at pp. 6-17 and 
6-18, which report that no more than 1.0 acre foot (AF) of the treated effluent is currently used 
for urban re-use in the City’s service area as required by CWC section 13350 et seq., which 
“consultant’s failure to perform its duties under its contract with the City to provide an UWMP 
which complies with the statutorily requirements of the Act. 
 
  The foregoing citations to CWC section 10633 set in relief the City’s willful 
failure and refusal to proceed in the manner required by law, in violation of CWC section 10651. 
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4. Section  6.7, p. 6-19,  states: 
 

“CWC §10631 
(g) …The urban water supplier shall include a detailed description of expected future projects 
and programs…that the urban water supplier may implement to increase the amount of the 
water supply available to the urban water supplier in average, single-dry, and multiple-dry 
water years. The description shall identify specific projects and include a description of the 
increase in water supply that is expected to be available from each project. The description 
shall include an estimate with regard to the implementation timeline for each project or 
program.” (emphasis added) 
 
 The foregoing section reinforces the statement immediately preceding this statement in 
section 6.6.2, which states: 
 

“UC Merced’s Long Range Development Plan identifies the need for the Campus to 
consider the use of recycled water for irrigation and industrial use. The plan recognizes 
the City as a source for recycled water. However, the City and UC Merced do not have 
any plans to implement the transfer of recycled water. Therefore, any transfers between 
the City and UC Merced have not been considered for the planning period. The City’s 
2015 Water Master Plan (Water Master Plan) identifies the need to increase the water 
supply in the future and outlines alternatives to address the potential supply deficiency.” 

 
 These two sections, again, demonstrate the City’s unwillingness and refusal to analyze, 
discuss or consider the use of tertiary treated effluent or de-centralized tertiary treatment 
facilities in its UWMP.  Section 6.7 also fails to include a “detailed description of expected 
future projects and programs…that the urban water supplier may implement to increase the 
amount of the water supply available to the urban water supplier in average, single-dry, and 
multiple-dry water years” and to “identify specific projects and include a description of the 
increase in water supply that is expected to be available from each project,: as required by CWC 
section 10631(g) set forth above. 
 
 Specifically, the amended UWMP fails to disclose and include a detailed description of 
the conveyance system that will be necessary to transport the additional untreated effluent that 
will be produced as a result of the use of surface water with groundwater in the proposed 
“conjunctive water use” system which is described in the amended UWMP, along with the 
project and program that will be necessary to expand the WWTF on Gurr Road to treat the 
increased supply of water resulting from the importation of surface water from the Merced River 
source utlilized by the Merced Irrigation District (MID).   

What has been omitted from the amended UWMP by the City and its consultants is the 
cumulative project infrastructure and its components that will have to be constructed as parts of 
the new Surface Water Treatment Plant (SWTP) system---including the cost to the City and its 
residents of this entire integrated water supply, treatment, re-use, and disposal system.  By 
omitting the required “detailed description of future projects and programs that the urban water 
supplier may implement to increase the amount of water supply available to the urban water 
supplier,” the City violates the legislative intent of the law set forth in CWC sections 10610.2 
and 106l0.4. 
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Specifically, the amended UWMP violates CWC section 10610.4, subsections (a), (b), 

and (c), as follow: 
 

(a) The management of urban water demands and efficient use of water shall be actively 
pursued to protect both the people of the state and their water resources. 

(b) The management of urban water demands and efficient use of urban water supplies shall  
be a guiding criterion in public decisions. 

(c) Urban water suppliers shall be required to develop water management plans to actively    
pursue the efficient use of available supplies.    
 
In support of the foregoing arguments in favor of including a meaningful role for de- 

centralized recycling opportunities in the City’s 2015 UWMP, I have provided a copy of an 
article that was published in the Valley Voice in the summer of 2015, which was also published 
in the Merced Sun Star in July, 2015, for your information and for the record.  
 
 Finally, the failure of the City to comply with CWC section 16031, subd. (g) will result in 
the improvident and imprudent expenditure of public funds, which will result in a substantial 
increase to City residents and tax payers in the rates paid to store and supply their potable water 
and to convey and treat the increased wastewater resulting from growth and development in the 
City.  The residents and rate payers of Merced deserve to have their legal and economic interests 
protected by your City Council.   
 

With your Council’s leadership, Merced can be a statewide example of “Smart Growth” 
and financially responsible development.  Please do not adopt the proposed resolution 
approving the amended 2015 UWMP in its current form and until your Sewer Master Plan 
has been finally approved.  The City is already a year and a half late in approving its UWMP; 
please take the time to do it and the Sewer Master Plan right.   

 
      Respectfully submitted, 
 
      /s/ Richard L. Harriman  
      RICHARD L. HARRIMAN 
      Attorney for MCRP and the  

San Joaquin Valley 
      Environmental Defense Center 
 
Encl.: Valley Voice Article 
cc:  Clients 
       Council members 
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Urban Water Conservation:
Another Alternative
Posted on August 6, 2015 by Richard L. Harriman

Lester Snow’s recent editorial, “Drought Serves as Wake-up Call for Major Changes” (Sacramento Bee, July
11), invites renewed focus on “improved urban water conservation.”

California statutes mandate re-use of tertiary treated wastewater by urban communities within their
jurisdictions. Re-use of tertiary treated wastewater from de-centralized treatment facilities for purposes that do
not require potable water is defined as “beneficial use” of water.

Civil engineering consultants in the Bay area and the San Joaquin Valley already have the knowledge and
technology necessary to design and construct specially engineered tertiary wastewater treatment systems to
serve new development or retro-fit infill development. The UC Merced Engineering Department has the
intellectual ability and resources to assist in the application or improvement of such technology in Merced and
the Valley. If implemented, this technology can reduce the demand for potable urban water by almost 30% .

Similarly, financing for de-centralized tertiary wastewater systems is available. Community Facility District
(CFD) financing for public police, fire safety services, and infrastructure for public utilities is commonly utilized
throughout the state. Public finance consultants are familiar with this financing; and, following the repeal of
redevelopment agency statutes, new financing options are being created by consultants, and new legislation
will follow.

The financial and environmental benefits of specially engineered community wastewater treatment facilities are
numerous. First, using small-scale wastewater treatment systems allows a local government to avoid excess
treatment capacity and debt service for development of treatment facilities that are over-sized to anticipate
future growth. Second, the use of small-scale community wastewater treatment facilities avoids having to
speculate about the rate of future growth and allows the local governments to respond more accurately to real
growth, rather than speculate on growth during uncertain future economic conditions.

The failure to use small-scale wastewater facilities imposes an unnecessary burden on the existing local
taxpayers and water users. Currently, they pay for excess unused capacity that does not benefit these rate
payers—who do not need it, and will never use it. Using tertiary treated wastewater from small-scale de-
centralized facilities avoids the cost of having to construct and operate additional unnecessary water
conveyance facilities to return the tertiary treated waste water to the users for re-use on site.

Finally, the environmental benefits of small-scale wastewater treatment facilities includes re-use of urban
tertiary treated wastewater closer to the original user, as required by statute, which will reduce the total
amount of groundwater used. Second, the use of this technology allows local governments to “fine tune” the
amount and rate of new growth which will occur in the local community. Third, these systems may be used for
both new development and retro-fitting in-fill growth, without expanding or surcharging the existing centralized
wastewater treatment facilities. Fourth, charging the residents of the new growth and/or infill development for
the cost of their own wastewater treatment facilities and operating expenses will make these residents more
aware of their own water use, so they may reduce their use of potable water supplies as much as possible.
Fifth, the use of small-scale de-centralized wastewater treatment facilities will reduce demand per capita on
groundwater supplies.

Therefore, the current paradigm of hugely expensive large-scale centralized wastewater treatment facilities
must be re-examined in the light of currently available wastewater treatment technology and financing.
Governor Brown’s administration should aggressively pursue “improved urban conservation” by permitting
developers to elect state-of-the-art small-scale de-centralized tertiary wastewater systems for new
development. This alternative can be expedited and implemented quickly by executive action. This strategy will
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save money for local rate payers and will protect environmental resources, while implementing the mandatory
“beneficial use” of recycled tertiary treated wastewater.

Mr. Harriman is an environmental and land use attorney who has practiced in the Central Valley for over 39
years.
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From: Elwin, Ken
To: Clyma, Kimberly
Cc: Espinosa, Kim
Subject: FW: NOP COMMENTS
Date: Monday, August 6, 2018 8:53:18 AM
Attachments: NOP ATTACHMENTS SCSMP.pdf

Kimberly;
 
Please see the attached from Mr. Rick Telegan.
 
Thanks
Ken
 

From: RICK TELEGAN <fresno3rdm@aol.com> 
Sent: Saturday, August 04, 2018 7:16 PM
To: Elwin, Ken <ElwinK@cityofmerced.org>
Subject: NOP COMMENTS
 

Mr. Elwin….Please accept this email, with attachments, as my comment letter
relative to the proposed environmental impact report intended to be prepared
for the city’s draft Sewer Collection System Master Plan. Thank you.
 
 

Analyze the financial impact and economic burden, both direct and in-direct, on those
parcels of land within the North Merced Sewer District that have not yet been developed.

 
Analyze and explain how this Sewer Collection System Master Plan would further the city’s
intent of consistency with each of the “Guiding Principles” enumerated in the “Merced
Vision 2030 General Plan” (beginning on page I-iii), particularly:

Expansion of the Sphere of Influence and City boundary with phasing of
development to avoid premature conversion of agricultural land and to plan for
cost-effective extension of municipal services.
Foster compact and efficient development patterns.
Connectivity between existing and planned urban areas.

 
Justify, in detail, why future developments (particularly in the new SUDP areas) should be
financially responsible for “addressing existing system deficiencies” (paragraphs 7.3.1 and
7.4.2 of draft plan, December 15, 2017), rather than the existing rate-payers (through the
monthly city imposed sewer service fees).

 
Explain the fairness of the city’s intent to establish an assessment district encompassing the

•   

•   

•   

•   

•   

•   

•   
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entire SUDP while limiting the areas to be initially annexed, as was previously mentioned in
various public gatherings, including the notice of preparation for this environmental
document held on July 24, 2018.

 
Thoroughly evaluate the environmental and financial results of an alternative that permits
property owners, individually or collectively with neighboring property owners, to opt-out
of the city’s plan and assessment district, allowing them to build , when needed to develop,
their own sewer collection and treatment system, including urban re-use (within the City of
Merced).

 
Thoroughly evaluate the environmental and financial results of modifying the Sewer
Collection System Master Plan to allow UC Merced, and its associated community, to build
their own tertiary sewer treatment plant on their property, thereby removing the rush to have
this plan approved, financed and constructed…all without the burden that this plan would
have on thousands of acres privately owned property. 

 
In light of the statement on page ES-1 of the Executive Summary dated December 15, 2017
[“The most important concept coming out of these concurrent planning efforts is that the
City is not planning to implement extensive effluent reuse (i.e. the City is not planning to
install a ‘purple pipe’ distribution system) in the North Merced area], explain how Merced’s
proposed Sewer Collection System Master Plan complies with the California Water Code,
Sections 13550, 13551, 13552.2, 13552.4, 13552.6, 13552.8, 13553 and 13554 (see
attached). 

 
In a July 14, 2015 email to me from the then Merced City Manager John Bramble (see
attached), he said that at the July 6th 2015 city council meeting, “…the City Council
authorized a separate study to be funded considering different uses for the recycled water
from the wastewater treatment plant…”. This study needs to be completed and the results
analyzed in order for the Sewer Collection System Master Plan to comply with California
State Law.

In an article recently written by Mr. Marc Benjamin titled “Fresno, Clovis Plan To Mix
Recycled Sewer Water For Drinking” published in the July 18, 2018 edition of The Business
Journal (see attached), nearly two (2) dozen water agencies in California are working with
state officials to make this a reality. The article mentions that the Central Valley must have a
sustainability plan by 2020, and needs to achieve that sustainability by 2040. How does the
Sewer Collection System Master Plan intend to interface with the near future concept of
blending potable water with treated sewer water to accomplish the sustainability

•   

•   

•   

•   

 
•   



requirements of the State of California?
 

 
RICK TELEGAN, PARTNER
3rd MILLENNIUM INVESTMENTS
2206 East Muncie Avenue
Fresno, California 93720
Telephone 559.298.9300
Cell 559.269.3441
Disclaimer

The information contained herein and attached is information provided from sources deemed reliable. We, however, do not guarantee
any of the information and must disclaim for obvious legal reasons. All information should be independently verified. This email may
contain information that is confidential or attorney-client privileged and may constitute inside information. The contents of this email are
intended only for the recipient(s) listed above. If you are not the intended recipient, you are directed not to read, disclose, distribute or
otherwise use this transmission. If you have received this email in error, please notify the sender immediately and delete the
transmission. Delivery of this message is not intended to waive any applicable privileges.

 

 
 
 

 













































 

August 7, 2018 
 
 
Sent Via Email [ElwinK@cityofmerced.org] 
 
Ken Elwin, P.E. 
Public Works Director 
City of Merced 
1776 Grogan Ave 
Merced, CA 95341 
 
Re: Notice Of Preparation Of Environmental Impact Report, Merced Sewer Master          

Plan Update 
 
Dear Mr. Elwin: 
 
Thank you for the opportunity to comment on the Notice of Preparation for the Merced Sewer                
Master Plan Update (the “project”). This letter follows written comments dated February 5, 2018              
on the draft Wastewater Collection System Master Plan, as well as oral comments delivered at               
the July 24, 2018 Public Scoping Meeting.  We incorporate our prior comments by reference.  
 
As you will recall, Leadership Counsel for Justice and Accountability (“Leadership Counsel”)            
works alongside and supports the most impacted communities to advocate for sound policy and              
eradicate injustice to secure equal access to opportunity regardless of wealth, race, income and              
place. We work with community leaders throughout the San Joaquin Valley and Eastern             
Coachella Valley to ensure meaningful investment in the communities most in need. Within the              
City of Merced, we work with many residents who live in the area south of State Route 99.  
 
Our concerns throughout this process have been, in general, threefold: (1) the need to expand               
sewer service to presently unserved residents of the City and its sphere of influence, especially to                
those residing in disadvantaged communities; (2) the impacts of a potential assessment district or              
assessment districts on current residents, especially those living in disadvantaged communities           
and/or low-income households; and (3) the need to prevent or limit avoidable northward sprawl              
while residents of South Merced experience the effects of historic disinvestment.  
 
Turning to the Notice of Preparation, the California Supreme Court has held that “[t]he foremost               
principle under CEQA is that the Legislature intended the act ‘to be interpreted in such manner                
as to afford the fullest possible protection to the environment within the reasonable scope of the                
statutory language.’” (Laurel Heights Improvement Assn. v. Regents of University of California            
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(1988) 47 Cal.3d 376, 390 quoting Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d                
247, 259 disapproved on other grounds by Kowis v. Howard (1992) 3 Cal.4th 888; Mountain               
Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 112.) 
 
The purpose of an environmental impact report is to “provide public agencies and the public in                
general with detailed information about the effect which a proposed project is likely to have on                
the environment; to list ways in which the significant effects of such a project might be                
minimized; and to indicate alternatives to such a project.’” (Laurel Heights, 47 Cal.3d at 390               
citing Pub. Resources Code § 21061; CEQA Guidelines, § 15003, subds. (b)-(e).) The phrase              
“significant effect on the environment” means “a substantial, or potentially substantial, adverse            
change in the environment.”  (Pub. Resources Code § 21068; Laurel Heights, 47 Cal.3d at 390.)  
 
“The EIR is the heart of CEQA, and the mitigation and alternatives discussion forms the core of                 
the EIR.” (In re Bay-Delta etc. (2008) 43 Cal.4th 1143, 1162; see also Citizens of Goleta Valley                 
v. Board of Supervisors (1990) 52 Cal.3d 553, 564.) 
 
With these principles in mind, we ask that the City of Merced thoroughly analyze all potentially                
significant impacts of the project in the EIR, including but not limited to: 
 

● Environmental, social and economic impacts in disadvantaged communities,        
communities of color and low-income communities from both construction and operation           
of the project; 

● Air quality impacts, including localized, city-wide and regional impacts, as well as            
impacts to neighborhoods that are already disproportionately burdened by poor air           
quality; 

● Impacts on vehicle miles traveled within Merced City and the County; 
● Greenhouse gas emissions related to the project; 
● Water quality and sustainability, including impacts related to reduced groundwater          

recharge caused by urban development;  
● Conversion of prime farmland; 
● Hazardous materials, creating a hazard to the public or environment through the            

transport, use or disposal of hazardous materials, in particular, due to the siting of              
hazardous waste sites or facilities that process hazardous materials in proximity to            
existing or planned development; 

● Noise impacts, during and after construction; 
● Odor impacts, during and after construction; 
● Aesthetic impacts, especially those impacting disadvantaged communities; 
● Climate resilience and adaptation;  
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● Impacts on availability of affordable quality housing, including housing sufficient to meet            
the Regional Housing Needs Assessment allocations in the City of Merced, other cities             
located in Merced County and in the unincorporated County, and any impacts on the              
development capacity of sites designated in the inventory of sites included in the housing              
elements of those jurisdictions; 

● Impacts of new development — both infill and greenfield — on economic and physical              
displacement  on residents and businesses in existing disadvantaged communities; 

● The induction of urban sprawl through identification of new areas for housing            
development and/or through extension of wastewater infrastructure; and 

● Cumulatively significant impacts of the project taken together with all existing or            
reasonably foreseeable projects and considering existing conditions in areas burdened by           
poor environmental quality. 
 

At a minimum, the EIR should also consider feasible alternatives which would: (a) prioritize              
expansion of sewer service to existing homes within the city limits and sphere of influence; and                
(b) require, encourage and/or incentivize dense infill development in the vicinity of existing             
residential and commercial development.  
 
With respect to mitigation, Merced should analyze: (a) increasing utilization of recycled water             
through groundwater recharge, irrigation and purple pipe projects; (b) opportunities to increase            
groundwater recharge, through use of recycled water or otherwise; (c) the prevention of new              
market-rate development within the sphere of influence while existing residents lack access to             
safe water and wastewater infrastructure; (d) transit and active transportation investments within            
disadvantaged communities, including transit routes from disadvantaged communities to         
University of California, Merced; (e) investments in quality affordable housing and rehabilitation            
of existing housing stock; (f) expansion of drinking water and wastewater services to existing              
homes within the City and its sphere of influence; (g) explore opportunities to reduce air quality                
impacts and GHG emissions related to transportation by investing in public services and             
commercial development, in particular grocery stores, in neighborhoods that presently must           
travel for such services; and (h) air pollution and GHG reduction measures aimed at improving               
conditions in disadvantaged communities, communities of color and low-income communities          
which are most burdened by air quality and climate change impacts, including but not limited to                
air quality monitoring and local air quality improvement plans.  
 
Furthermore, we note that state law provides that no person shall, on the basis of race, national                 
origin, ethnic group identification, and other protected classes, be unlawfully denied full and             
equal access to the benefits of, or be unlawfully subjected to discrimination under, any program               
or activity that is conducted, operated, or administered by the state. (Gov. Code § 11135.) In                
addition, California's Fair Employment and Housing Act, California Government Code 12900, et            
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seq. guarantees all Californians the right to hold and enjoy housing without discrimination based              
on race, color or national origin. (See also Gov. Code §§ 65008; 12955.) Similarly, Title VI                
prohibits recipients of federal funds from taking actions that have the effect of discriminating on               
the basis of race. (See 42 U.S.C. § 2000d.)  
 
As the environmental review proceeds, Merced must analyze compliance with the           
above-referenced authorities to ensure that the project will not have a disparate impact on              
protected classes. 
 
We look forward to working with City staff during EIR development and would be happy to                
discuss any of the issues raised above at your convenience. 
 
Regards, 

 
Michael K. Claiborne 
 
 

 



 

 

August 2, 2018 
 
Ken Elwin, PE elwink@cityofmerced.org     
City of Merced Public Works Director 
678 West 18th Street 
Merced, CA 95340 
  
RE:  Waste Collection System Master Plan Scoping Comments 
 
Ken:  After the November 13, 2017 Sewer Collection Stakeholder meeting and in a follow up email from 
December 21, 2017, we detailed the following concerns to Dave Price (Stantec) as it related to the 
proposed Yosemite Lake Estates (YLE) project located in north Merced (unincorporated Merced County).  
We did this in order to determine if adjustments or additional review were needed to the proposed 
Updated Wastewater Collection System Master Plan.  In summary, our concerns were: 
 

• Page 13 of the Sewer Master Plan (October 28, 2016), Table 3-1 Footnotes (a) and (b) state that 
for undeveloped parcels within the Planning Area, land uses were assigned per the General 
Plan.  For the YLE project area, the assigned land use was Community Plan which assumed 4.5 
units/ acre. 

 
For some amount of time now, YLE proponents have discussed with City planning staff two 
potential land use alternatives, i.e.1) Alternative A, which has a portion of it as an age 
restricted/active adult community and 2) Alternative B, a traditional mix of residential housing.  
See attached the land use maps and tables. 
 
The primary land uses for both alternatives are LDR (4 to 6 du/acre) and MDR (4 to 10 du/acre) 
but there also a small portion of HDR (8 acres at 15 to 33 du/acre) and Neighborhood 
Commercial (6 acres).  Moreover, Alternative B may need to analyze a future school site location. 
 
Finally, there are approximately 100 acres of Yosemite Lake Estates that are outside of the 
existing Merced SUDP/SOI.  As part of our entitlements we will request an SOI amendment but in 
the interim, it was requested that the non-SOI area be analyzed for wastewater flow if feasible. 
 
Because of these differences, we have concerns that the actual project densities of the project 
are more intensive than the 4.5 units/acre that was analyzed in the WCS modeling study.   

 
In pre-application discussions with City staff it has been mentioned that the active adult scenario 
would have less impacts on utility/sewer demand.  However, as future market demand is 
unknown the project proponents requested that both alternatives be evaluated as build options.   
 

We’ve not yet received confirmation that both scenarios were considered by the City of Merced and 
Stantec in its Updated Wastewater Collection System Master Plan.   
 
Per the process, we would like to submit these comments as part of the related EIR scoping process for 
evaluation and response.  
 
Sean Tobin, stobin@mve.net  
1117 “L” Street, Modesto, CA 95354 
(209) 526-4214 
 
cc: Enclosures  

mailto:elwink@cityofmerced.org
mailto:stobin@mve.net
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